From: stuart petersen

Sent: Monday, December 11, 2023 5:03 PM
To: Berkhout, Keith; VanKerkhoff, Mark
Subject: EX: Special Use Permit 4616

Please find the attached to include in the record at tomorrow's county board hearing.

Attorney Stuart A. Petersen
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North Aurora, IL. 60542
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This electronic mail message contains PRIVILEGED AND CONFIDENTIAL INFORMATION
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dissemination, distribution, copying of this electronic mail message is strictly prohibited. If
you have received this electronic mail message in error, please immediately notify us by
telephone and permanently delete this electronic mail message from your server or machine.
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LAW OFFICE OF STUART A. PETERSEN
Stuart A. Petersen E-Mail stufight63@gmail.com
P.O. Box 431
North Aurora, Il. 60542
Ph: 630-542-3360

December 11, 2023

Kane County Board:
Sent via email to all Kane County Board Members and Kane County Zoning Department.

RE: Solar Farm Petition Special Use Petition 4616 and General notice provisions for
special use permit applications to governmental agencies

Dear Kane County Board Members:

As you may be aware | am attorney Stuart Petersen representing the owners Aquaviva
Winery and the adjacent property to property set forth in special use petition 4616 and
object to the Special Use Permit being granted or issued. This letter addresses the
inadequacy of Special Use Petition 4616.

Amongst one of many objections and concerns is the method of notifying adjacent
property owners and property owners located within 250 feet of the subject property
along with notices to interested governmental agencies.

I have noticed that the certificate of service is lacking and in some other petitions were
completely left blank.

Specifically, as to petition 4616 another property owner who reviewed the file indicated
that it appears no certificate of service was timely filed prior to the first ZBA meeting on
September 14, 2023.

Attached as Exhibit “A’ is a portion of the Transcript from the original ZBA held on
September 12, 2023 in which a Ms. Cimmarrusti addressed concerns about temperature
changes to the immediate area and its effects on grapes. She also addresses concerns
regarding the vegetation proposed, as it attracts rodents that feed on grape vines etc.

This proposed use has the potential to harm the adjacent vineyard grapes and vines

Attached as exhibit “B” is a study from the University of Rode Island that indicates the
following:

1. Homes within a tenth of a mile of the installations declined by 7%.



2. Not every property is affected in the same way, however. The biggest negative
impacts were in suburban communities when a solar array was installed on a farm
or forested property. “When a farm or forest is developed into solar and there is a
scarcity of that type of land in the area, you get a double negative — you lose the
farm and forest amenities that are highly valued, and you get the disamenities of a
solar development,” Lang explained. “Losing that natural area and replacing it
with something industrial is where the biggest negatives arise.”

In those circumstances, the researchers found that housing prices within a mile of
the solar installation declined by 5%.

Petition 4616 is clearly with a tenth of the mile to the adjacent property owners land and
will adversely effect the value of the adjacent property owners land.

At the last hearing in front of the ZBA, Board Member Micheal Stoffa stated he found it
hard to believe the Kaneville Fire Department had no response or concerns regarding the
Petition. See the attached Exhibit “C” from the November 13, 2023 ZBA.

Prior to Development Committee I spoke to Captain Kovach of the Kaneville Fire
Department who has indicated he upon review only received an email notice from the
Kane County Zoning Department a petition was pending and was not asked by the
Zoning Department nor the Petitioner about the Fire Departments concerns regarding the
special use permit application.

This seems to becoming a pattern as I also spoke to Chief Peterson from the Maple Park
Fire Department and he indicated his department did not receive notice from the
Petitioner on this project but more importantly and was not asked by the Zoning
Department nor the Petitioner about the Fire Departments concerns regarding the Special
Use Permit application Petition 4609, which is subject to a pending lawsuit. Note the
Petitioner in 4609 is part of the “KaneSolar” LLC group.

The pattern I have observed in the petition I appeared on and others I observed is that if a
government agency having not responded to alleged service of notice is that the ZBA
seems to take the position they must have not objections or concerns which now is clearly
becoming not the case, especially when it is coming to the Fire Departments. The Zoning
Department should be affirmatively getting written responses from the interested
governmental agencies or seek them out and/or requiring the Petitioner to provide written
documentation as to the interested governmental agencies position relating to the petition.

Petition 4616 submitted plans clearly does not come anywhere close to meeting the
criteria in of A, D and E of 25-4-8-2 set forth below.

Captain Kovach has now since submitted his concerns upon his own investigation into
the Plan submitted to County for this petition. I anticipate him to be present and speak



about his concerns at the County Board Meeting. His concerns include but are not limited
to the following:

“The control of brush fires to facility and surrounding properties is a specific concern
of Kaneville Fire (KFPD) -- the installation in Lily Lake experienced a fire, illustrating
this is not a low-frequency/low-risk concern

-- KFPD requires approved access for firefighting for all construction and demolition
sites, including permanent, maintained and sufficient access roads

-- The "gravel access road" is shown to be in excess of 300'. This appears will be a
dead-end access road in excess of 150' which would fall under International Fire Code
(IFC) Appendix D, Table D103.4 for width and turnaround provisions which are not in
the current plan.

-- KFPD requests information whether the detailed "20' perimeter access pathway" is
intended for fire department access, and if so, includes these same requirements for the
pathway

-- Minimum width of access roads to be 20' with a minimum 26' turning radius

-- Access roads must support a minimum of 75,000 pounds and be maintained for fire
department access at all times of the year

-- Any fencing and gate access must provide a minimum opening of 20' in width to
allow fire apparatus entry
-- Keybox and keys for access must be provided as specified by Kaneville FPD (IFC 506)
-- Training and written safety instructions for disconnection of photovoltaic
equipment must be provided to KFPD along with any required equipment
-- KFPD requires a copy of final plans and the ability to comment further
-- All plans and facilities must meet all applicable codes, such as building and fire codes

-- KFPD requests plans for control of weeds, groundcover, etc. within the facility that
will minimize the chance and extension of brush fires within this and adjoining properties
-- KFPD requests plans to maintain the access roads during winter and summer”

The Board should note that the Petitioner does no even know if IDOT will grant the and
egress or ingress off of Route 38, which is also reflected in the Transcript attached as
Exhibit “C”

These issues such as Fire Department concerns which involve life/safety matters and
IDOT should have been addressed and resolved by the Petitioner prior to the ZBA even
reviewing the 4616 Petition. They were not. The Petition in 4616 does address these
concerns and does not even provide for the majority of them.

As to the 50-foot setback requirement it appears that cannot be meet by the Petitioner as
there are facilities located in the area designated for ingress and egress, which are

facilities under the definitions of the State Statute and Kane County applicable ordnance
an as the “flagpole” is only 60 feet wide between adjacent landowners a 50-foot setback



cannot be meet by the Petitioner. See attached Exhibit “D” ,which helps explain this as
well as issues concerning vegetative screening and land use concerns.

Additionally, it appears that the Plan as submitted also only calls for a 6-foot-tall
screening fence when the ordinance indicates a minimum 8 feet . The Kane County
Ordinance is as follows:

“Fencing: The Project is required by the National Electric Code to have security fencing at least 7
feet in height. Further, Kane County Ordinance 25-5-4-9, Section Q., Pa ragraph 1. states “A fence
of at least eight (8) feet and not more than twenty-five (25) feet in height shall enclose and
secure the Commercial Solar Energy Facility.”

The Petitions being submitted by the “KaneSolar” LLCs are almost all identical and
contain nothing but conclusions with no factual basis for these conclusions.

The factors to be considered by the Board are as follows:

13

25-4-8-2: PUBLIC HEARING:

Uses as hereinafter enumerated, which may be proposed for classification as “special
uses” shall be considered at a public hearing before the zoning board, and its report of
findings of fact and recommendations shall be made to the county board following the
public hearing; provided, that the county zoning board, in its report of findings of fact
and recommendations to the county board, shall not recommend a special use unless
the zoning board shall find:

A. That the establishment, maintenance or operation of the special use will not be
unreasonably detrimental to or endanger the public health, safety, morals, comfort
or general welfare;

B. That the special use will not be injurious to the use and enjoyment of other
property in the immediate vicinity for the purposes already permitted, nor
substantially diminish and impair property values within the neighborhood;

C. That the establishment of the special use will not impede the normal and orderly
development and improvement of surrounding property for uses permitted in the
district;

D. That adequate utility, access roads, drainage and/or other necessary facilities have
been or are being provided;

E. That adequate measures have been or will be taken to provide ingress and egress
so designed as to minimize traffic congestion in the public streets and roads;



F. That the special use shall in all other respects conform to the applicable
regulations of the district in which it is located, except as such regulations may in
each instance be modified by the county board pursuant to the recommendations
of the zoning board of appeals.

Note the County Board can only consider the Petition and plans as submitted. The
“BURDEN" to prove these above is on the Petitioner. These plans are woefully
inadequate. I predict the Petitioner will indicate that they will meet all requirements
without any definitive plan to do so other than a promise such as “ the best management
plans available” or “ the best practices” which is insufficient. The Petitioner cannot
amend its Petition and Plan and the County Board hearing on December 12, 2023.

Furthermore, there is no question cutting off the easement access to the other concerned
property owners will make their property that is farmed worthless, as it will no longer be
able to be used as farmland as it will be landlocked. The alternative methods for access
proposed by the Petitioner are not economically feasible if allowed at all. Additionally, a
variance for said access will likely be denied.

Note the County Board can only consider the Petition and plans as submitted. These
plans are woefully inadequate.

It is clear that the plans as submitted by the Petitioner fails under the 6 requirements in
that:

A. That the establishment, maintenance or operation of the special use will be
unreasonably detrimental to or endanger the public health, safety, morals, comfort
or general welfare;

B. That the special use will be injurious to the use and enjoyment of other property
in the immediate vicinity for the purposes already permitted, nor substantially
diminish and impair property values within the neighborhood;

C. That adequate utility, access roads, drainage and/or other necessary facilities have
been or are not being provided;

D. That adequate measures have not been and will not be taken to provide ingress
and egress so designed as to minimize traffic congestion in the public streets and
roads;

Petition 4616 should be denied by the County Board.

Sincerely,

Stuare A. Petersen

Stuart A. Petersen
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walking distance.

The issues here are shared by all of the
residents. As the zoning review committee, it is
not responsible nor ethical to agree to place your
residents and the constituents to these risks and
undue financial hardship. You have no choice but
to ethically vote to reject Petition 4616.

Thank you, Honored Committee Members.

CHAIRMAN PLONCZYNSKI: Thank you.

Over there, ma'am.

MS. CIMMARRUSTI: Good evening. I wanted
to -- oh, Denise Cimmarrusti, 317 East South Street,
Elburn, Illinois.

I wanted to just kind of touch base on
something and give everybody a little background.
I work with the Brandonisios to establish their
vineyard. So I'm not sure how many are familiar
with grapes and their growing, and I won't bore
everybody with the details, but having a solar
farm that close to a vineyard is of great concern
to the Brandonisios and myself.

We don't know what the impact of it is.
Solar panels, from what I have been gathering

recent information on shows that the ambient

PLANET DEPOS
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temperature of solar panels heats up to around
35 degrees. And you may not think that's great,
but in the early spring when grapes are still
dormant, just a slight fluctuation of warm
temperatures, with having wind blowing off those
panels toward the vineyard might be enough to
cause an early bud break. And as was touched on
earlier, having an early bud break could be
detrimental to the first bud.

Grapes can break out several times. The
first time they break out you lose the great
majority of the crop. 1If it were to happen again,
you'd get a very small crop. If it happens a
third time in a short -- you know, in that same
season, you'll lose the whole vine.

Grapes take seven years to start before
they'll actively produce, so we do have a lot of
great concern that having that solar panel that
close and not knowing the extent of, you know,
what ifs could be very problemsome to the vineyard.

There was also mention of ground cover
crops, and I just thought of that when that was
mentioned earlier. Cover crops have a tendency to

harbor rodents like voles and field mice, and

PLANET DEPOS
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those types of animals do chew vines and fruit
trees, and that's exactly what the vineyard and
the fruit trees in the Brandonisio property contain.

So I would vote no just for that sheer
fact that we don't really know the repercussions
of having that solar field so close by.

Thank you.

CHAIRMAN PLONCZYNSKI: Thank you. Is that
everybody?

(No response.)

CHATIRMAN PLONCZYNSKI: Going once, going
twice.

Anybody --

AUDIENCE MEMBER: Excuse me.

CHAIRMAN PLONCZYNSKI: =-- on the Zoom call --
hold on a second.

Anybody on the Zoom call want to say
anything?

(No response.)

CHAIRMAN PLONCZYNSKI: Go ahead, sir.

MR. JOHNSON: Good evening, thank you for
letting me speak. My name is Richard Johnson.
I'm one of the petitioners, and I appreciate Andy

speaking on our behalf earlier.

PLANET DEPOS
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KINGSTON, R.I. — September 30, 2020 — A study of the impact of utility scale solar
power installations on nearby housing prices by University of Rhode Island economists
found that house prices within a mile of a Rhode Island or Massachusetts solar array
declined by an average of 1.7%. Homes within a tenth of a mile of the installations

declined by 7%.

Those are among the findings of a report issued today by Corey Lang, URI associate
professor of natural resource economics, and doctoral student Vasundhara Gaur. They
discussed their study last night as part of a virtual lecture series sponsored by the URI

Cooperative Extension.

“Utility-scale solar energy has been growing in southern New England over the past

several years, and while it’s a really good thing to transition away from fossil fuels, it also

https://www.uri.edu/news/2020/09/uri-researcher-housing-prices-decline-within-mile-of-solar-energy-arrays/ 2/5
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comes with a new set of challenges,” said Lang. “It has become a contentious land-use

issue because solar arrays take up quite a bit of land per unit of energy produced.”

The biggest issue of contention between residents and solar developers is siting,
according to Lang. The easiest and cheapest locations for installing solar arrays are on
farmland and forested properties, and yet those are areas particularly prized by residents,

who would prefer that the installations take place on previously developed properties.

To better understand these issues and their financial impact on housing values, Lang and
Gaur reviewed 400,000 housing transactions between 2005 and 2019 within three miles

of one of 284 sites where a solar array would eventually be installed.

“Solar power has benefits, and most people are aware of those benefits, but there are
some downsides to living near a large array. It’s an industrial-looking land use, and there
are ecological concerns associated with them, and people may not want to live nearby,”
Lang said. “We wanted to understand how nearby property values respond when a solar

array is built.”

By looking at how housing prices changed from before to after the installation of a solar
array, the researchers found that property values within one mile declined by an average
of $5,751 or 1.7%. This translates into approximately $279 per year that buyers are willing

to spend on a home purchase to avoid living near a solar installation.

“That’s not an enormous figure, but if you sum all of the properties within one mile of an

array, that number becomes pretty big in terms of the total loss of value,” Lang said.

Not every property is affected in the same way, however. The biggest negative impacts

were in suburban communities when a solar array was installed on a farm or forested

property.

https://www.uri.edu/news/2020/09/uri-researcher-housing-prices-decline-within-mile-of-solar-energy-arrays/ 3/5
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“When a farm or forest is developed into solar and there is a scarcity of that type of land
in the area, you get a double negative — you lose the farm and forest amenities that are

highly valued, and you get the disamenities of a solar development,” Lang explained.

“Losing that natural area and replacing it with something industrial is where the biggest

negatives arise.”

In those circumstances, the researchers found that housing prices within a mile of the

solar installation declined by 5%.

By calculating the value of the reduction in carbon emissions from the solar installation
and comparing it to the loss in housing value due to the installation, Lang said that the
benefits of solar energy installations are outweighed by the costs to nearby property

owners.

“What this means is that we need to be smarter in siting our solar installations,” Lang
said. “We should be building in areas that don’t have a lot of properties close to the array.
And not building on farm and forest land in nonrural areas would significantly help the

calculation.

“If we can incorporate people’s preferences into siting decisions and into the benefit-cost
analysis, then we can flip this result and the global benefits of solar installations will

outweigh the local disamenities,” he added.

Lang’s next study will examine how best to incorporate people’s preferences for specific

solar array attributes into siting decisions. Both projects are funded by a grant from the

U.S. Department of Agriculture.

[CLICK HERE TO DOWNLOAD THE REPORT]

https:/iwww.uri.edu/news/2020/09/uri-researcher-housing-prices-decline-within-mile-of-solar-energy-arrays/ 4/5



12/11/23, 3:21 PM URI researcher: Housing prices decline within mile of solar energy arrays — Rhody Today

Copyright @ University of Rhode Island | University of Rhode Island, Kingston, Rl 02881, USA | 1.401.874.1000
URI is an equal opportunity employer committed to the principles of affirmative action.

https:/iwww.uri.edu/news/2020/09/uri-researcher-housing-prices-decline-within-mile-of-solar-energy-arrays/ 5/5



10

11
12
13
14
15
16
17
18
19
20
21
22
23

24

Transcript of Public Hearing - Petition No. 4616
Conducted on November 14, 2023

82

they're smaller; they're about 10 acres in size
but very, very similar to these, I have seen that
Chisago County assessor and other people in the
County have very closely watched property values
related to our projects as well as a very large,
several-hundred-acre commercial solar project that
was approved and has been operating in Chisago
County since 2016/2017 time frame, and they have
seen no impact to residential property values
anywhere near the solar projects.

MEMBER STOFFA: What is the width of the
access road off of Illinois Route 387

MR. MELKA: We would build about 12 feet.
The easement itself is -- sorry; not easement --
the flagpole is 60 feet.

MEMBER STOFFA: You do not have permits
yet from IDOT?

MR. MELKA: Correct. Blair and Rich
previously worked with IDOT to get their existing
one, and that is one of the stipulations that I
believe will be in place that KDOT has already
recommended as a stipulation for our project.

MEMBER STOFFA: So the flagpocle technically

doesn't exist yet?

PLANET DEPOS
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MR. MELKA: It very much exists. It's
Blair and Rich's property.

MR. STOFFA: It exists on their property
the 12 feet you're talking about developing?

MR. MELKA: They own a 60-foot width from

38 down to their 38-acre farm field, 38 and change.

We would anticipate constructing an access road
about 12 feet wide. We sometimes like 15 feet,
but, you know, it's in that 12- to 15-feet range
for our long—term access bo the solar facility.
It would terminate in a turnaround. You can see
there up in the northeast corner of the solar
array there's a turnaround there, and then ComEd
would extend a line and a few poles in that area,
as well, to connect to our main power transformer
and the rest of the equipment which would be
within the site itself and also 50 feet back from
any property lines.

MEMBER STOFFA: And the Kaneville Fire
District had no comments on this?

MR. MELKA: As far as I know. That was
what we heard from staff.

MEMBER STOFFA: I think that needs to be

investigated, also. I can't believe Kaneville

PLANET DEPOS
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hasn't got a comment on that because that does not
allow enough access.

MR. MELEKA: The 12 feet?

MEMBER STOFFA: Yeah. That's a driveway.
I just don't understand why Kaneville wouldn't
have already put something in.

AUDIENCE MEMBER: I can --

CHAIRMAN PLONCZYNSKI: We're done with the
public part.

AUDIENCE MEMBER: We can answer that
question.

AUDIENCE MEMBER: I can answer that
question. They didn't talk to Kaneville. I
talked to the fire chief.

MR. MELKA: I made no representation that
I spoke with anybody from Kaneville.

CHAIRMAN PLONCZYNSKI: This one is Elburn
Countryside. I'm looking where it went to.

MEMBER STOFFA: 1It's a Kaneville address.
Elburn is adjacent to, so they would --

CHATIRMAN PLONCZYNSKI: Let me see which
fire district got it.

MR. MELKA: I have experience with fire

departments commenting on solar facilities like

PLANET DEPOS
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these. I've never had anybody ask for more than a
12-foot-wide road or roughly around there, you
know, for ambulance access.

MEMBER STOFFA: I will speak to this.

CHAIRMAN PLONCZYNSKI: It says Kaneville
Fire District got the certified letter.

MEMBER STOFFA: I'm retired from Elburn
and I completely am amazed that Kaneville doesn't
have any comments, but you have to take into
consideration it is a very small fire district,
but I think their attorney would want to speak on
behalf of this item.

MR. MELKA: I'd be happy to include that
as a stipulation of our approval that we have
further conversations -- that we have
conversations --

MEMBER STOFFA: 1In this day and age you
don't do stuff without comments from the fire
district, who with this liability and danger as
far as people working on this type of equipment to
have access in, not only for fire service -- of
course, dealing with solar farms is so different
than anything we ever dealt with years ago in the

fire service, but as I teach at the university,

PLANET DEPOS
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this 12-foot roadway just doesn't --

MEMBER ARIS: Mr. Chairman --

MEMBER STOFFA: I think we need to talk --

MEMBER ARIS: =-- did we send it to Kaneville?

CHAIRMAN PLONCZYNSKI: Yes.

MEMBER ARIS: So we sent it to Kaneville.

MEMBER STOFFA: Well, I'm deeply concerned
that you didn't get the answer we needed.

CHAIRMAN PLONCZYNSKI: We can follow up.
We can make that a stipulation.

MEMBER ARIS: We can make that a stipulation.

MEMBER ARMSTRONG: Circling back to the
aspect of sending, did we not cover in our last
meeting the requirement that something needs to be
certified or not? The gentleman made an assertion
again that it needed to be certified.

MEMBER STOFFA: I think Keith said he's
going to check into that.

MEMBER WILSON: I think it said they had
to certify that they had sent it to those people.
It didn't say they had to send it via certified;
they just had to certify that they had sent
something to those organizations.

(Simultaneous speaking.)

'PLANET DEPOS
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CHAIRMAN PLONCZYNSKI: They don't require
the green cards, Stuart.

MR. PETERSEN: I understand that but check
tiiEetvlcasmsthetcerti ficate "that’ you' resupposedi o
have isn't even in there or the mailing to the
fire departments.

CHAIRMAN PLONCZYNSKI: We'll check with it.

MEMBER ARMSTRONG: I had one other -- I
lost my train of thought there. I had one other
thing to ask there to follow up with, but I lost
may train of thought; I'm sorry.

CHATRMAN PLONCZYNSKI: That's okay.

Anybody else have any questions?

No, we're done, ma'am, with the public end
of it.

I just want to ask the question. When you
get into the findings of fact regarding the special
use, how are you going to meet the Finding of Fact B
that the special use will not be injurious to the
use and enjoyment of the property in the immediate
vicinity for the purposes already permitted nor
substantially diminish and impair property values
within the neighborhood?

MR. MELKA: I believe that the ZBA has

'PLANET DEPOS
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seen extensive evidence from all the different
solar projects that you reviewed that there's no
substantial diminishment of neighboring property
values.

With regards to the use and enjoyment of
property, I believe we have established that
there's no impact to the use. All these
properties, we have no impact on their ability to
use their property as they see fit.

We're not impacting anybody's reasonable
access. Just because they've used it a few times
for convenience doesn't mean it's an established
use that we would be impeding.

I don't believe there is an impact, and if
the Board feels otherwise, I would like to hear
what you believe the impact -- or failures of our
ability to meet that finding of fact are so that
we can address them through modifications or
stipulations if need be.

CHATIRMAN PLONCZYNSKI: Again, regarding
the findings of fact of the special use and what
Mike has brought up with adequate measures have
been taken regarding ingress and egress design to

minimize public congestion on the public streets

PLANET DEPOS
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